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PER VIKRAM SINGH YADAV, A.M. :

This is an appeal filed by the Assessee against the order of the Ld. CIT(A)-5,
Ludhiana dt. 15/01/2019 pertaining to A.Y. 2009-10.

2. Briefly, the facts of the case are that the assessment in this case was
originally completed under section 143(3) dt. 24/12/2010. Thereafter, basis
certain information received from DIT (Inteligence & Criminal Investigation),
Chandigarh, the AO recorded reasons regarding escapement of income and
notice under Section 148 was issued to the assessee on 29/03/2014. Thereafter,
the order under section 143(3) r.w.s 147 was passed on 25/06/2014 wherein share
premium amounting to Rs. 7,00,000/- was treated as unexplained income and

brought to tax under Section 68 of the Act.

3. Being aggrieved, the assessee carried the matter in appeal before the Ld.
CIT(A) who has since sustained the said addition. Against the said findings and

direction of the Ld. CIT(A), the assessee is in appeal before us.



4, In Ground No. 4, the assessee has challenged the action of the Ld. CIT(A)
in upholding the reassessment order without appreciating that reassessment
order was passed even before the assessee could file its objection to reasons so

recorded and THE nofice issued under Section 148 on the appointed dafte.

S. In this regard, the Ld. AR drawn our reference to the order of the AO
wherein at para 2.1, it was stated that notfice under section 148 was issued to
the assessee on 29/03/2014. Thereafter, questionnaire along with notice under
section 143(2) and 142(1) were issued on 06/06/2014 fixing the case for hearing
on 12/06/2014 which was later on adjourned to 19/06/2014. Thereafter, another
notice under section 143(2)/142(1) along with questionnaire were issued and
reasons so recorded were supplied to the assessee on 20/06/2014 fixing the case
for hearing on 24/06/2014 which was adjourned at the request of the assessee
on 26/06/2014.

6. It was submitted that the assessee filed its objection to the reasons so
recorded under section 148 on 26/06/2014 and copy of the objection so filed
are placed at assessee’s paper book page no. 86 to 103 and by that time, the
AO had already passed the reassessment order on 25/06/2014. It was submitted
that it is therefore a case where the assessee was granted time to file its
objection fill 26/06/2014 and on the appointed date, the assessee did filed its
objection, however before assessee could file its objection to the notfice under
section 148, the AO went ahead and passed the reassessment order under
section 143(3) r.w.s 147 of the Act on 25/06/2014.

7. Per contra, the Ld. DR drawn our reference to para 2.2 of the assessment
order wherein the AO has stated that the assessee through authorized
representative attended the proceedings and furnished objections which have
been examined and found not tenable by the AO as reasons have been
recorded after independent application of mind by the AO on the basis of

information in his possession. Moreover, issues raised by the assessee are



discussed in detail in the reasons so recorded. It was accordingly submitted that
the objection so raised by the assessee have been duly taken into consideration
and the same has been disposed off by the AO and therefore it is not a case
where the objection have not been disposed off. The Ld. DR accordingly relied
on the order of the AO as well as the Ld. CIT(A).

8. We have heard the rival contentions and perused the material available
on the record. From the sequence of events as brought to our notice by the Ld.
AR and which are manifestly clear from the perusal of the assessment order, it is
a case where the copy of the reasons were supplied to the assessee on
20/06/2014 and the matter was scheduled for hearing on 24/06/2014 and
thereafter, it was adjourned to 26/06/2014 and in the interim, the AO went
ahead and passed the order on 25/06/2014. The assessee did file its objections
on 26/06/2014 which couldn’t obviously be taken into consideration where the
order itself was passed on 25/06/2014. It is therefore a case where the assessee
has been denied an effective opportunity to file its objections to the reasons so
recorded by the AO for reopening its case and for that matter, for the AO to
consider the said objections and pass a speaking order disposing off the said
objections in terms of the law laid down by the Hon'ble Supreme Court in case
of GKN Driveshaft’s (India) Ltd. Vs. DCIT(2003) 259 ITR 19.

9. In light of aforesaid and as agreed to by both the parties during the
course of hearing, we deem it appropriate that the matter be set aside to the
file of the AO to pass a speaking order disposing off the assessee’s objection to

the reasons so recorded under section 148 of the Act.

10. In view of the same, the consequent reassessment order is also set-aside
to the file of the AO who shall pass the same afresh as per law after providing
reasonable opportunity to the assessee. The other grounds of appeal so taken
by the assessee have therefore become infructious and have not been

adjudicated upon.



11.  In the result, appeal of the Assessee is partly allowed for statistical

PUrposes.

Order pronounced in the open Court on 07/02/2024
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